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et al.: Priorities

PRIORITIES
I. INTRODUCTION

A major objective of Article 9 of the Uniform Commercial
Code was to simplify the creation of security interests, and it
has accomplished this. But since the Code makes it easier to
provide for security interests in accessions, commingled goods,
after-acquired property, future advances, and proceeds, the
chance that more than one person may claim a security interest
in the same collateral is greatly increased. Even a prior perfected security interest does not give a secured party superior
rights against all kinds and types of third parties. At times, a
secured financiers may find his interests subordinated to the following: a buyer of the collateral from the debtor, who may or
may not have authorization to sell; a Trustee in Bankruptcy; a
lien creditor; a competing security interest in the same collateral; and a statutory lien holder.
The Code begins the priority section by telling what persons
would prevail over an unperfected security interest. We are
then told what persons lose to an unperfected security interest.
Next we are given a set of "special" rules of priority. The farm
crops security interest priority and the "purchase-money" priorities are then covered. The general rules dealing with priority
are then outlined; they are actually very broad rules which must
be construed according to the particular circumstances at hand.
These rules are as follows: "the first-to-file," the "first-to-perfeet," and the "first-to-attach." It must be remembered, however,
that these general rules should be looked to only after all the
other priority rules have been considered. If no other rules
apply, these main rules come into play. These general rules
are concerned only with conflicts between two or more secured
parties claiming a security interest in the same collateral. Finally, the Code considers fixtures, accessions, and commingled
goods.
II. Tim

SECURED PARTY

VERSus

T= BONA Fins Pui cEAsm

One who purchases in good faith and without knowledge that
the sale is in violation of the ownership rights or security interest of a third party and who buys from a person in the business
of selling goods of that kind, other than a pawnbroker, is classified under the Code as a "buyer in the ordinary course of busi-
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Such persons normally take free of prior perfected

security interests. 2

As a practical matter this rule is restricted to transactions
involving a sale out of inventory. A person may purchase consumer goods from X department store free of any security
interest in the goods which might have been previously taken by
an inventory financier. This would be true even if the purchaser
was aware of such prior security interest, providing the purchaser did not know that such sale was in actual breach of the
security agreement. 3
If a financing party does not want to run the risk that a
purchaser of the collateral will destroy his security interest, he
can choose collateral which the debtor does not ordinarily hold
out for sale, such as equipment. The buyer then will not be one
in the "ordinary course of business."
A buyer in the ordinary course of business may not always
take free of a prior secured interest. The following illustration
points this out. Retail Store sells a stove on credit to buyer X4
and creates a purchase money secured interest without filing.
After making the first monthly payment, buyer X decides to
leave town and sells the stove for half price to a second hand
dealer in such goods. Then a second buyer, S, in the ordinary
course of business purchases the stove from the second hand
dealer.
In this case it would seem that Retail Store would have priority over the second buyer, S. As section 10.9-307(1) now
reads, a buyer would be protected only if his seller has created
the secured interest. As a consequence, buyer S would be subject
to Retail Store's priority. The secured interest was created not
by S's seller, second hand dealer, but by Retail Store. This
result sounds wrong. A buyer in ordinary course of business
should not have to bear such burden, and section 10.2-403(2)
dealing with sales points this out. Since Retail Store entrusted
the goods to the original buyer, Retail Store should have to
assume the risk of loss. It has been suggested that this section
be changed to protect the buyer by allowing him to take free of
any secured interest in the goods.5
1. S.C. CODE ANN. § 10.1-201(9) (1966).
2. Id. § 10.9-307(1).
3. Id. § 10.1-201(9).
4. Id. § 10.9-302(1) (d).
5. 4 BOSTON COLLEGE IND. & COmm. L.Rzv. 533 (1963).
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A buyer of consumer goods or farm equipment takes free of a
perfected secured interest if he buys for his own personal, family, or household purpose and if he buys for value without
knowledge of the secured interest and before it is filed.6 An
illustration of this could be neighbor A's buying a television set
from neighbor B. A would take free of any existing security
interest such as a conditional sales contract held by X retail
store, providing A had no knowledge of the security interest.
Such a security interest would not be filed. Under section 10.9302(1) (c) and (d) a party who has financed the purchase of
farm equipment with a price not in excess of $2500 or consumer
goods is premitted a security interest which is perfected by mere
attachment. If the financing party is to be protected against
such unauthorized sales he must also file his security interest.
A purchaser of chattel paper for new value in the ordinary
course of business will take such paper free of any security
interest in it if the paper is claimed merely as proceeds of inventory subject to a security interest. 7 If X bank has financed A
department store's inventory and has claimed the proceeds of
the sale in its financing statement, then if inventory is sold and
a conditional sales contract is received by the department store
as proceeds, that chattel paper can be purchased by B bank free
of X bank's security interest.8 This would be true even if B
bank had actual knowledge of X bank's interest. If X bank had
instead claimed the chattel paper itself as collateral rather than
as proceeds, it would retain priority over a purchaser with
actual knowledge of the prior security interest. But a purchaser
without such knowledge would prevail over X bank. Filing
would not constitute notice to such a purchaser as B bank.9 X
bank could possibly protect itself by marking on the face of the
paper the fact that the paper has been assigned to X bank.10
A holder in due course of an instrument, document, or investment security takes priority over a perfected security interest in
such collateral." Filing is ineffective to give notice to subsequent purchasers of instruments1 2 and filing does not constitute
6. S.C. CODE ANN. § 10.9-307(2) (1966).

7. Id. § 10.9-308.
8. See Alford v. Martin, 176 S.C. 207, 180 S.E. 13 (1935).
9. S.C. CODE ANN. § 10.9-308 (1966).
10. See S. C. Reporter's Comments, S.C. CODE ANN. § 10.9-308 (1966).
11. S.C. CODE ANN. § 10.9-309 (1966).
12. Id. § 10.9-309.
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notice to one who would otherwise be a holder in due course.
Therefore only actual physical possession would guarantee priority with respect to such collateral.
An unperfected security interest will be subordinated by a
bulk purchaser or other buyer not in the ordinary course of
business who gives value and receives delivery of the collateral
without knowledge of a security interest in goods, documents,
chattel paper or instruments.: 4
An exception to this rule is that a purchase money secured
party will take priority when a bulk purchaser receives the
goods after the purchase money security interest has attached
and within ten days after the debtor had received possession of
the collateral the purchase money secured party files.' 5 Other
than in the case of accounts, contract rights, and general intangibles, the purchaser must receive delivery of the collateral before
the unperfected interest is perfected; otherwise he will take
subject to the security interest.16

III. THm SECURED INTEREST vERus Tim GENERAL C~REuioR
Assume that Bank X agrees to loan money to the Busted Construction Company, a local house building concern, and decides
to take a security interest in two portable cement mixers. Bank
X files a financing statement but hesitates to advance money in
order to complete a credit check. Then Dixianna Hardware
Company supplies the construction company with 100 kegs of
tenpenny nails on a simple unsecured credit sale. In the event
that Bank X subsequently loans money to Busted Construction,
and the company experiences financial difficulty, would the
hardware company come ahead of Bank X?
The list in section 10.9-302 of rights to which an unperfected
security interest is subordinate does not include a subsequent
general creditor. This would seemingly give the unperfected
financer, Bank X, priority. The results would be the same if
Bank X had had a perfected interest, since the main purpose of
Article 9 is to enable a secured financier to claim prior rights
over those with only the status of a general creditor.
13. Id. § 10.9-309.
14. Id. § 10.9-301 (1) (c). This section is in accord with South Carolina
prior law; the recording acts protect "purchasers for valuable consideration
without notice" from unperfected security interest. S.C. CoDE AN. §§ 60-101

and 57-308 (1962).
15. Id. § 10.9-301(2) (1966).
16. Id. § 10.9-301(1) (c).

https://scholarcommons.sc.edu/sclr/vol19/iss5/4

4

et al.: Priorities
SOUTH CARoLixA
LAW REVIEW

IV.

[Vol. 19

Tm SEcupED PARTY VERSUS TaE L.IN CREDrrOR

In the hypothetical posed above, suppose Bank X has filed a
statement covering the machines and lends $1,000 to Busted
Construction Company. Then Dixianna Hardware, becoming
impatient, obtains a judgment against the construction company
for the amount due for the 100 kegs of tenpenny nails, say $500,
and levies on one of the cement mixers. Then Bank X advances
an additional $1,000 to the construction company which would
increase its security interest in this cement mixer to an amount
equal to the price of the machine.
Generally a lien creditor 17 who becomes such, subsequent to an
unperfected security interest, would have priority over the latter.' 8 One exception to this is the purchase money security interest. In such a situation ten days are allowed after the debtor
receives possession of the goods during which time the secured
party may file or take physical possession. This act of perfection
dates back to the time of the creation of the original security
interest. Perfection by the purchase money secured party within
this period would cut off the rights of the intervening lien
creditor.
The rights of one with a perfected security interest have priority over a lien creditor by virtue of section 10.9-312(5) (b).
Complexities arise where future advances have been made by the
secured party, as in the situation posed above. Section 10.9-204
(5) states: "Obligations covered by a security agreement may
include future advances or other value whether or not the advances or value are given pursuant to commitment."' 9 Because

the priority between the secured party and the lien creditor
depends upon the order of perfection, the actual date of perfection is crucial. Opinions differ as to whether future advances
constitute a separate and independent security interest. 'Under
this view, a lien creditor whose interests attach between the
original perfection and the subsequent advance would have priority over the subsequent advance. If, as others believe, the
future advance is deemed to be merely a part of the original
security interest under the doctrine of relation back, the subsequent lien creditor would be subordinated.
17. The definition of a lien creditor under the Code section 10.9-301(3) is
consistent with prior South Carolina law. See S.C. CoDE ANN. § 10-1711
(1966).
18. Id. § 10.9-301(3).

19. Id. § 10.9-204(5).
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V. CONFLICTING SECURITY INTERESTS IN THE SAME COLLATERAL

Suppose that on January 1, Bank A files a financing statement evidencing its intention to enter into financial arrangements with Debtor X. On February 1, Bank B also files against
the same debtor, and this financing statement covers the same
transaction and collateral. On February 2, Bank B advances a
specific sum of money, taking a security interest in some property belonging to Debtor X. On February 3, Bank A advances
a sum of money to X and takes a security interest in the same
piece of property. In the event of default by X, which party
should have priority-A, the first to file, or B, the first to
advance money? The rule of the Code in section 10.9-312(5) (a)
is a pure race statute, and the first to file wins with respect to
all security interests perfected by filing. 20 In the situation just
posed, Bank A would have priority over Bank B. This scheme
allows one creditor to record first without having advanced any
value and be assured of priority as against any later security
interest in the same collateral which is perfected by filing.
It should be noted, however, that the "first-to-file" is a general
rule to which there are several exceptions, and the one which
should be mentioned at this point is the purchase money security
interest. In the example above, assume Bank B advanced a sum
of money to Debtor X for the purpose of buying goods which
may or may not have been inventory and took a security interest
in the new collateral. Then the special rules of section 10.9312(3) and (1) would come into play, and Bank B could defeat
the interests of Bank A, the first to file. If the original collateral were inventory, the purchase money security interest
would have priority as to the subsequent advances if the original
secured party is notified of the pending security interest before
the debtor receives the goods. In collateral other than inventory,
a purchase money security interest would have priority if it
were perfected at the time Debtor X received possession of the
collateral or within ten days thereafter.
Problems may also arise in respect to future advances and
after acquired property. A secured party who, by virtue of the
security agreement between himself and the debtor, acquires
rights in after-acquired collateral normally takes priority as
to the after-acquired property from the date his original security
20. This rule changes prior South Carolina law from a "race-notice" to a

pure "race" statute.
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interest was perfected. To this general statement the purchase
money security interest exception also applies.
Even though there may be no agreement mentioned in the
security agreement concerning after acquired property as collateral, if there is vague language in the financing statement
then any later agreement dealing with other like collateral will
be included within the original security transaction. An illustration of this can be shown by the following case. Bank X
makes a loan to a factory on a chattel mortgage type of security
instrument secured by a piece of plant machinery, a power lathe.
A financing statement is filed and the collateral is described
merely as plant equipment. Under the Code the collateral need
not be described in detail by giving serial number, size, weight,
manufacturer's name, etc. A perfectly good financing statement
need only be very brief and general. Later, Bank Y makes a
loan to the same factory and files a security interest in a different item of collateral, a drill press. If Bank X then decides it
needs additional security it can make another security agreement
with the factory and take, without any extra consideration, a
second mortgage on the same drill press. Upon the factory's
default of payment, Bank X would have priority as to this
collateral.
Under section 10.9-312(5) (a), the first to file prevails and
Bank X's original financing statement here would be broad
enough to encompass the drill press as collateral. All collateral
which falls within a broad description may be covered and
brought within the original transaction during the five year
period. A broad financing statement allows later security agreements to have effect as of the time of the filing. Therefore, in
order to protect himself a debtor should never sign a financing
statement with a broad description when the actual interest is
for only a single piece of collateral. Other creditors would be
afraid to make loans against the same general type of collateral
for fear that their secured interest would be subordinated to a
later security interest in that collateral. It would be difficult
for the second creditor to get any assurance that the original
creditor would not later claim after acquired property or any
other existing property of the same general description. Section
10.9-208 provides a means by which a second creditor can get
information of the security agreement, but even if the original
creditor gives information he can later take another security
agreement on other like collateral. The mere statement that the
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first creditor had made a loan against a particular piece of collateral does not estop him from making other collateral subject
to the same loan.
There are various methods by which a second creditor can be
assured of priority. The debtor can be requested to force the
initial creditor to change the broad language of the financing
statement and restrict it to cover only definitely identified collateral. Or a subordination agreement may be worked out by the
first and second creditors. Probably the surest method of obtaining priority would be for the second creditor to create a purchase
money security interest in the collateral.
VI. COop FINANI NG

Also covered by the Code's rules of priority are security interests in crops. Section 10.9-312(2) sets forth three conditions
which must be met before one is entitled to special priority over
prior filings: first, the secured party must give new value;
second, the loan must "enable the debtor to produce the crops
during the production season"; and third, the loan must be given
not more than three months before the crops become growing
crops. The priority is over some other security interest in the
crops securing obligations due more than six months before the
crops become growing crops. Some feel that this particular rule
is hardly worth having. 21 In light of the narrow priority given,

it is assumed that most crop lenders would secure subordination
agreements from persons with earlier interests, whether real or

personal property interests.
VII.

FXTuREs

The rules relating to priorities in fixtures are dealt with in
section 10.9-313.22 These rules are meant to apply to a contest
between one claiming the goods as part of the realty and one
claiming the goods as chattels. Most reservations about this
section concern the fact that, while it is meant to apply to "fixtures", no definition is given other than a statement as to what
goods cannot be claimed as fixtures-things such as lumber, tile,
cement, and structural components which actually become part
of the building. The line to be drawn between chattels and fixtures is left for determination according to the applicable state
21. 2 G. GiI.oRE, SECURITY INTEESTS IN PERsoNAL PROPERTY § 32.4 (1965).

22. S.C. CODE ANN. § 10.9-313 (1966).
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law. Therefore the elements as expressed by the South Carolina
Supreme Court in Planter'sBank v. Lummus Cotton Gin Corpany23 would still be effective. These elements are: (1) the
degree to which the chattel has been annexed to the realty; (2)
appropriation of the chattel to the use of the part of the realty
to which it has been annexed; (3) the intention of the party
affixing the chattel to have it become a permanent part of the
freehold. For purposes of this discussion, it will be assumed that
the goods are fixtures.
Suppose that X has acquired a moderately sized building
which he proposes to adapt to office use. To finance this, he
borrows a sum of money from Bank A and gives a mortgage as
security. In the process of rennovation X acquires a new central
heating unit from Handy Heating Company and furnishes the
big downstairs office with desks and chairs from the local office
supply company. Then, becoming pressed for additional funds,
X borrows a sum of money from Bank B and gives the bank a
security interest, in the heating unit and furnishings as collateral
for the loan. Then, due to X's failure to make payments to
Bank A, the bank forecloses and is met by the claim of Bank B.
Who would prevail?
Assuming that the security interest of Bank B attached before
the goods became fixtures, and assuming that the heating unit
and the desks and chairs are fixtures, the claims of this party
would have priority over the claims of Bank A.24 If the real
estate mortgage in this situation had risen subsequent to the
transaction between X and Bank B, the claimant of the fixtures
would be protected only if their security interests had been filed.
Also, if the security interests in the fixtures attaches after they
have become affixed to the freehold, the interest will be good
only if the secured party obtained written consent or a disclaimer from one acquiring an interest in the real estate subsequent to the initial purchase but before the chattels have become
fixtures. These provisions do not appear to change the results
be obtained under the pre-Code law in South
which would
25
Carolina.
The requirement of filing in respect to fixtures can cause
some perplexing problems. A special rule for filing fixtures,
23. 132 S.C. 16, 128 S.E. 876 (1925).
24. S.C. CODE AuN. § 10.9-313(2) (1966). See generally 2 COOGAN, HOGAN
AND VAGTS, SECURED TRANSACTIONS UNDER THE U.C.C. §§ 17.01-to-.11 (1966).
25. See Planter's Bank v. Lummus Cotton Gin Co., 132 S.C. 16, 128 S.E. 876
(1925).
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found in section 10.9-401 (1) (b) 2 6 requires that filing take place
in the office where a mortgage on the real estate concerned
would be filed or recorded. This rule seemingly is easily workable, but what about the vendor who is uncertain about his particular chattel's qualification as a fixture? If Bank B, in the
illustration above, had not filed in the real estate records, his
priority as against a subsequent real estate mortgagee would be
lost. The best advice which can be given in such a case is to have
the vendor file in both the real estate records and the chattel
mortgage records.
Section 10.9-313(4) provides one exception to the rule that a
fixture financier has priority over an existing real estate mortgagee. Under subsection 10.9-313 (4) (c) the prior mortgagee
has priority to the extent of subsequent advances he may make.
This particular rule may seem harsh, because one might ask how
could a fixture dealer have knowledge of a clause in the original
mortgage allowing subsequent advances? Some help may be
provided by the last clause of the subsection in that the subsequent advance must be made without knowledge of the security
interest and before it is perfected. If, however, the fixture
financier were to go ahead and file, it would appear that he
would be protected in this instance.
One other area dealing with fixtures needs to be discussed, and
that is the right of the fixture financier to remove the collateral
in which he has a security interest. The general common law
rule as codified in the Uniform Conditional Sales Act denied a
right of removal if such removal would substantially injure the
freehold.27 Considerable conflict arose as to just what kind of
injury would preclude this right.28 Section 10.9-313(5)29 adopts
a new rule which affords this right to the secured party if he
has a priority over the claims of all persons who have an interest
in the realty. The only qualification on this right is the requirement that the removing party reimburse the owner or encumbrancer of the realty for physical damage to the premises.
26. S.C. CoDE ANN. § 10.9-401(1) (b) (1966).

This provision would change

the results of Liddell Co. v. Cork, 120 S.C. 481, 113 S.E. 327 (1927) and add

definite clarity to the law in South Carolina on this point.

27. See Carroll v. Britt, 227 S.C. 9, 86 S.E. 2d 612 (1955).
28. See, e.g., Central Lithograph Co. v. Eatnor Chocolate Co., 316 Pa. 310,

175 A. 702 (1934); Annot., 88 A.L.R. 1306 (1933).
29. S.C. CODE ANN. § 10.9-313(5) (1966).
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VIII. AccEssioNs

The rules determining the rights of parties as to accessions
are set out in section 10.9-315.3 0 Accessions are generally recognized as being goods which retain their original identity when
affixed to other goods. The most common example would be a
set of new tires which are put on a car. Priority problems arise
when that same car is already subject to a security interest. The
same general rules and principles which are applicable to fixtures also apply to accessions. In other words, the same basic
distinction of post-affixation and pre-affixation are applicable
here also. If the security interest in the accession attaches before
it is affixed to or installed in the principal object, it will have
priority over a security interest in the whole. 31 On the other
hand, the holder of the present interest in the whole takes priority over the holder of a security interest in the accession which
attaches after the good is affixed to the whole. 82
IX. Comimwor GOODS
The priority problems relative to section 10.9-31433 center
around the inter-play between this section and section 10.9-315,34
the section dealing with commingled goods. Professor Gilmore
states, "[Tihin partitions do their bounds divide and it may not
always be easy to see where one leaves off and the other takes
up."3 Section 10.9-315 provides:

(1) If a security interest in goods was perfected and subsequently the goods or a part thereof have become part of
a product or mass, the security interest continues in the
product or mass if
(a) the goods are so manufactured, processed, assembled or commingled that their identity is lost in the
product or mass; or
(b) a financing statement covering the original goods
also covers the product into which the goods have
been manufactured, processed or assembled.8 6
30. Id. § 10.9-315.
31. Id. § 10.9-314(1); accord, Goodrich Silvertown, Inc., v. Rogers, 189

S.C. 101, 200 S.E. 91 (1938).
32. S.C. CoDE ANN. § 10.9-314(2) (1966).
33. Id. § 10.9-314.
34. Id. § 10.9-315.
35. 2 G. GILMORE, supra note 21, § 31.1, at 837.
36. S.C. CODE ANN. § 10.9-315 (1966) (emphasis added).
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The first requirement seemingly is that the security interest be
perfected before the goods are converted into something else.
However, subsection (a) provides that if the goods in which the
secured party has an interest lose their identity, the interest continues in the produced item. Subsection (b), on the other hand,
can only mean that if the goods do not lose their identity, the
secured party's interest continues into the goods only if the
original financing statement covers the product. Next, the last
sentence of section 10.9-31537 states, "In a case to which paragraph (b) applies, no separate security interest in that part of
the original goods which has been manufactured, processed or
assembled into the product may be claimed under section 10.9314." This can only mean that if there is a secured party who
has, for example, supplied a flywheel to a manufacturer to be
used as part of a motor, and if the party's interest attached
before installation, the party may claim an interest in the flywheel under section 10.9-314;88 if the interest in the flywheel was
perfected before installation and if the supplier filed a financing
statement covering both the flywheel and the motor, the security
interest continues in the motor. As the comments to section 10.931539 state, the effect of the last sentence of subsection (1) puts
a secured party to an election at the time he files his financing
statement as to whether he will proceed under section 10.9-314
or section 10.9-315.
X. I-vEToRy Fn

ONING

Before taking up the complex problems of inventory financing, perhaps some thought should be given to the meaning of
inventory. All "goods" fall into four categories under section
10.9-109; consumer goods, equipment, farm products, or inventory.40 The Uniform Commercial Code defines each category
according to the use to which the owner-debtor intends to put
the particular good. Hence, one item, say a deep freezer, when
sold by the manufacturer to the local hardware store would be
inventory as long as in possession of the store. When the same
freezer is sold to a member of the buying public, and if the primary use is personal, family or household purposes, it then is
classed as a consumer good.
37. Id.
38. Id. § 10.9-314.

39. Id. § 10.9-315.
40. See 0. SPIVACK, SEcURED TRANSACTIONS UNDER THE UNORM
ciAL CODE 42-56 (1963).
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The basic test used to determine whether goods are inventory
is whether they are held for immediate or ultimate sale in the
ordinary course of business. 41 Also, the definition is broad
enough to include goods held mainly for rental or leasing to
customers as well as goods in possession held for consumption
in the debtor's business. This may seem very simply put, and,
admittedly, the basic distinctions may be easier defined than
identified. However, the differences cannot be urged too much.
For example, whether the purchaser of a particular chattel takes
free from any security interest in that item depends on whether
it is identified as a consumer good. If the item happened to be
equipment, such prior security interests would not be cut off.
The problems of inventory financing can better be explained
by using the following illustration:
The Big Deal General Store borrows a sum of money from
Bank X giving a security interest in inventory as collateral.
Bank X immediately files its financing statement and claims
proceeds as it may do under section 10.9-306.42 The right to have
the security interest continue into proceeds from the sale is in
accord with the pre-Code law in South Carolina.43 Then the
owner of Big Deal decides to put in a new line of goods, bathroom fixtures, manufactured by the Acme Corporation, the
financing to be done under a floor plan arrangement with Bank
Y. As between banks X and Y, priority problems will arise.
The primary obstacle is to define the nature of Bank Y's interest. Section 10.9-107 defines a purchase money security interest
as one that is:
(a) taken or retained by the seller of the collateral to secure
all or part of its price; or
(b) taken by a person who by mnaling advances or incurring an obligation gives value to enablZe the debtor to
acquire rights in or the use of collateral if such value is
in fact so used. 44
Since Bank Y meets the qualifications emphasized in subsection
(b), it would have a purchase money security interest. Having
CODE ANN. § 10.9-109(4) (1966).
42. Id. § 10.9-306. See generally Henson, Priorities Under the Uniform
Commercial Code, 41 NoTR D.xE LAW. 425 (1966).

41. S.C.

43. Bank of Dillon v. Murchison, 213 F. 127 (4th Cir. 1914); Cudd v.

Rogers, 111 S.C. 507, 98 S.E. 769 (1918).
44. S.C. CODE ANN. § 10.9-107 (1966) (emphasis added).
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determined this, Bank Y would be entitled to priority as against
Bank X even though Bank X was the first secured party to
file. This is because the Uniform Commercial Code gives special
treatment to purchase money security interests. However, to be
assured of this priority arising from the nature of Bank Y's
interest, the bank must meet the provisions of section 10.9312(3).4 5 It must, before Big Deal receives possession of the
bathroom fixtures, perfect its interest and notify Bank X of its
intention to engage in purchase money financing in bathroom
fixtures with Big Deal. The requirement of notice is best explained by the very nature of an inventory arrangement. 46 The
initial secured party will be expected to give advances from time
to time as new inventory is received, and a fraudulent debtor
could well seek advances from the perfected party, who would
give the money relying on his position flowing from his prior
filing, and also give a security interest to another party. By
requiring the second party to notify the first party to file, the
latter is protected in so far as making subsequest advances. One
point on which the Uniform Commercial Code fails to provide
an answer is how often must the purchase money security interest party give notice. There are three possibilities: (1) give
notice only once which will be good for a reasonable time; (2)
give the notice every five years, this being the time limit in
financing statements under section 10.9-403(2); (3) or give
notice each time money is advanced. 47 Until this matter is
clarified by the Code, the safest advice one could give, burdensome though it may be, would be to have the party with the
purchase money security interest give notice each time he advances money.
Now assume that Big Deal sells a new bath tub to Richard
Roe, using the conditional sales contract device. Considering
first the position of Roe, the policy of the Code is that a buyer
in the ordinary course of business takes the item free from any
prior security interest in that item. 43 This would mean that
Banks X and Y can no longer look to the goods purchased by
Roe, but must, instead, turn to the proceeds from the sale under
section 10.9-306(2). 49 As far as Big Deal is concerned, its in45. Id. § 10.9-312(3).

46. See S. C. Reporter's Comments, S.C. CoDE ANN. § 10.9-312(3) (1966).
47. Kripke, Recapitulation of Priority Problems under the Uniform Corninercial Code, 13 PpAc. LAw. 24, 36 (March, 1967).

48. S.C.

CODE ANN.

§ 10.9-307 (1966).

49. Id. § 10.9-306(2).
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terest in the transaction is perfected without filing.50 However,
its position is not absolutely assured because if Roe should sell
the bathtub to Doe, a bona fide purchaser for value who buys
for his personal, family or household, the interest of Big Deal
would be lost. This unhappy result can be avoided if Big Deal
files its security interest.5 1
To take the problems of inventory financing one step further,
assume that Big Deal negotiates a loan with Bank Z and assigns
Roe's conditional sales contract to the bank as collateral for the
loan. This hypothetical brings into play the rights of Banks X
and Y, first of all in relation to the conditional sales contract
in the hands of Big Deal, and secondly in relation to the interests of Bank Z. As far as Banks X and Y are concerned, their
relative security interests continue in identifiable proceeds 2 but
only for ten days after receipt of the proceeds by the debtor
unless the filed financing statement covering the original goods
also covers proceeds or the security interests in the proceeds are
perfected within the ten day period. The appearance of Bank Z
does, however, change the positions of Banks X and Y so far as
their claim to the sales contract. The second sentence of section
10.9-308 states :rI
A purchaser of chattel paper who gives new value and takes
possession of it in the ordinary course of his business has
priority over a security interest in chattel paper which is
claimed merely as proceeds of inventory subject to a security
interest even though he knows that the specific paper is
subject to the security interest.
Therefore Banks X and Y would lose their priority to Bank Z if
they claimed the paper merely as proceeds of the inventory.
Since, in our hypothetical, Banks X and Y were not directly
financing the chattel paper, if Bank Z were to take possession
of the contract to perfect its security interest it would have
priority. 54 This procedure gives dealers such as Big Deal bargaining power by enabling them readily to sell non-negotiable
chattel paper and eliminates the results of being bound by the
inventory financier. 55
50. Id. § 10.9-302(1) (d).

51. Id. § 10.9-307(2).
52. Id. § 10.9-306(2).
53. Id. § 10.9-308.
54. Id. § 10.9-305.
55. See Kripke, supra note 47, at 14.
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One remaining priority problem relating to inventory financing should be discussed. Suppose that Big Deal sold much of its
merchandise on credit and created accounts receivable. The inventory financier would naturally claim these as proceeds from
the sale of inventory. Assume that if Bank Z rather than taking
an assignment of Roe's conditional sales contract as collateral
for its loan, took instead an assignment of Big Deal's accounts.
Thus the stage is set for the conflict between one claiming
accounts as proceeds flowing from inventory and one claiming
as a direct financier of the accounts. The short answer is that
there is no specific rule of the Code which determines the priority in such a case as we have when the proceeds consist of
chattel paper.'( Professor Gilmore suggests that the closest concrete rules are those of section 10.9-312(5)5 7-the first-to-file
and the first-to-perfect. However he goes one step further and
suggests that a special rule in favor of the receivables financier
be deduced by analogizing the special rules of 10.9-308 and
section 10.9-309, especially in light of the commercial trend
toward more financing of this type. 8
XI. Pmorr

IN PRoomMs

Although the question of the priority in proceeds may arise
out of a security interest in any collateral, of primary concern
are situations where proceeds are derived from a sale of inventory. Under section 10.9-306(2)"9 a security interest follows the
collateral which is sold without authorization by the creditor,
and proceeds from the sale may be attached if the collateral is
not followed. However, in normal inventory security arrangements a buyer in ordinary course of business takes free of the
security interest; therefore proceeds are usually claimed by the
secured party. The Code defines "proceeds" as "whatever is
received when collateral or proceeds is sold, exchanged, collected,
or otherwise disposed of."60 The term also includes the accounts
arising when the right to payment is earned under a contract
right.
If proceeds are not claimed in the financing statement the
security interest in the original collateral will continue in the
56. S.C. CoDE ANN. § 10.9-308 (1966).
57. Id. § 10.9-312(5).

58. 2 G. GILmore,

pra note 21, § 29.4, at 796.

59. S.C. CODE ANN. § 10.9-306(2) (1966).
60. Id. § 10.9-306(1).
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proceeds anyway for ten days after receipt of the proceeds by
the debtor. The secured party may later perfect a security interest in the proceeds by filing a financing statement covering them
within the ten day period. 61 When collateral is disposed of there
is normally an automatic shifting of the security interest to proceeds received by the debtor 6 2 but an exception to this is in the
case where the proceeds of inventory consist of chattel paper.
The transferee of such paper for value in the ordinary course of
business takes priority over the security interest based on a
claim to proceeds.63
The real conflict of interests deals with the double financing
of chattel paper. When an inventory financier creates a security
interest he naturally seeks his collateral in the proceeds of the
sale of the inventory. A conditional sales contract taken by the
debtor dealer in receipt of a sale constitutes chattel paper proceeds. Under section 10.9-308 perfection of a security interest in
chattel paper is permitted by filing but such interest is subject
to subordination by certain purchasers of the paper. When the
paper is allowed to be kept in the debtor's possession, a purchaser
in the ordinary course of business, without knowledge of the
prior direct interest, takes the paper free of the prior perfected
interest. If the prior security interest is claimed in the chattel
paper as mere proceeds, then the purchaser takes free of that
interest even with knowledge of the prior interest. Unless there
is a separate specific interest in the chattel paper itself, knowledge of the prior interest will be irrelevant. Therefore if a
security party has a security interest in the paper itself and not
merely the proceeds, in order to protect himself while the paper
is in the hands of the debtor he should stamp on the paper the
notation that it has been assigned to him.
Proceeds which a debtor receives from the sale of the collateral
may be other than chattel paper. A promissory note, accounts
receivable, or trade-in goods may constitute proceeds. The Code
did not fashion special priority rules for these other items of
proceeds as it did for chattel paper proceeds in section 10.9-308.
Buyers in ordinary course of business, under section 10.9-307(1),
will take trade-in goods free of a proceeds interest. But as between the original inventory financier who has a perfected interest in the proceeds according to section 10.9-306(3) and a com61. Id. § 10.9-306(3).
62. See Alford v. Martin, 176 S.C. 207, 180 S.E. 13 (1935).
63. S.C. CODE AnN. § 10.9-306(4) (1966).
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peting secured party in the returned goods, the former would
seem to have priority.64 If the proceeds constitute negotiable
instruments the rights of purchasers would be determined by
section 10.9-309, which grants priority to such holders over an
earlier security interest even though perfected. Filing does not
constitute notice of the security interest to such holders. As to
accounts receivable, a perfected interest in proceeds under section
10.9-306(5) will have priority over a mere purchaser of the same.
It should be pointed out that if a secured party allows his
debtor to collect and keep proceeds, the secured party may lose
his interest, because the interest in proceeds continues only so
long as they are "identifiable." Although there have been cases
which have been concerned with "tracing" proceeds, a deposit of
proceeds in a bank account normally cuts off their identity when
they are commingled with other deposits.
If proceeds are unidentifiable the original security interest
normally cannot attach. But if the debtor should become insolvent, the secured party has a right to the cash and bank
accounts of the debtor within ten days before the insolvency
proceedings, less the amount of such proceeds received by the
debtor and paid over to the secured party during such ten day
65
period.

64. Id. § 10.9-306(2).
65. Id. § 10.9-306(4)(d).
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